 PRECAST SUPPLY AGREEMENT

Background

A.
The Customer requires the Supplier to complete the Supply.

B.
The Supplier has agreed to complete the Supply in accordance with this Contract.

C.
The parties wish to evidence their agreement in writing on the terms of this Contract.
1. Definitions and Interpretation
1.1 Definitions

In this Contract:

Business Day means any day other than:

(a) a Saturday, Sunday or public holiday in the place where the Site is located or the Goods are being manufactured; or

(b) 27, 28, 29, 30 or 31 December.

Completion means the stage when the Supplier determines, acting reasonably, that the Supply has been completed in accordance with this Contract, except for minor defects and omissions.
Confidential Information means information disclosed to the Customer by or on behalf of the Supplier that is not in the public domain.
Consideration has the meaning given in the GST Act.

Contract means the contract comprised of these terms and conditions, the Particulars and the documents referred to within them.
Contract Documents means the documents listed in Item 5.
Contract Sum means the sum set out or determined in accordance with Item 6, as adjusted in accordance with this Contract.
Customer means the person named in Item 1.
Customer’s Representative means the person named in Item 2 or such other person notified to the Supplier by the Customer in writing.

Date for Completion means the date stated in Item 7, as adjusted in accordance with this Contract.
Date for Delivery means the date stated in Item 8, as adjusted in accordance with this Contract.
Date of Completion means the date stated in the notice issued by the Supplier pursuant to clause 13.

Date of Delivery means the date stated in the notice issued by the Supplier pursuant to clause 13.
Delivery Place means the place stated in Item 9.
Goods means the goods described in Item 10.
GST means that term as defined in the GST Act.
GST Act means the A New Tax System (Goods and Services Tax) Act 1999 (Cth).

Item means an item of the Particulars.
Particulars means the particulars set out in Schedule 1.
Personnel means a party’s officers, employees, agents and contractors, excluding the Supplier in the case of the Customer.
PPSA means the Personal Property Securities Act 2009 (Cth).
Security Interest means that term as defined in the PPSA.
Site means the site stated in Item 11.
Supplier means the person named in Item 3.
Supplier’s Representative means the person named in Item 4 or such other person notified to the Customer by the Supplier in writing.
Supply means, as stated in Item 12, the:

(c) supply of the Goods to the Delivery Place; or

(d) supply and installation of the Goods at the Site.
WHS Laws means all relevant work, health and safety laws.
Working Day means all days other Business Days and days on which Supplier Personnel are rostered day off.

1.2 Interpretation
In this Contract:

(a) a reference to a clause or schedule is a reference to a clause of or schedule to this Contract;

(b) references to including, includes and include must be read as if followed by (without limitation);

(c) a reference to a party to this Contract includes its executors, administrators, substitutes, successors and permitted assigns;

(d) other parts of speech and grammatical forms of a defined word or phrase have a corresponding meaning;

(e) the singular includes the plural and vice-versa;

(f) headings do not affect the interpretation of this Contract;

(g) a reference to $, AUD or dollar is to Australia dollars; 
(h) communications between the parties must be in English;

(i) a reference to a law or a provision of an Act or regulation is to it as amended, re-enacted or replaced; 

(j) a reference to a body or authority which ceases to exist is a reference to the body or authority having substantially the same objects as the original body or authority;

(k) an agreement on the part of, or in favour of, two or more persons binds them and is for their benefit jointly and severally; and

(l) if an act is to be done on a day that is not a Working Day, it must instead be done on the next Working Day.

1.3 Contra Proferentem

In the interpretation of this Contract, no rule of interpretation applies to the disadvantage of one party on the basis that it put forward this Contract or any part of it.
1.4 Application of this Contract

This Contract applies to Supplies undertaken before, on or after the date of this Contract.

1.5 Ambiguity or discrepancy

If an ambiguity or inconsistency is discovered in or between any Contract Document(s):

(a) the Supplier’s Representative will determine the interpretation that applies; and

(b) if such direction causes the Supplier to be delayed or incur additional costs, the:

(i) Date for Delivery and/or Date for Completion (as appropriate) will be extended by a reasonable period to account for the delay; and

(ii) Contract Sum will be increased by the value of such additional costs.
2. Obligations

(a) The Supplier must complete the Supply in accordance with this Contract.

(b) The Customer must pay the Supplier the Contract Sum in accordance with this Contract.
3. Customer Supplied Documents and data
(a) The Customer must provide the Supplier with all documents, data and information needed by the Supplier to perform its obligations under this Contract in a timely and efficient manner.
(b) The Customer:

(i) warrants the accuracy, adequacy and completeness of all information it or anyone on its behalf makes available to the Supplier; 

(ii) acknowledges and agrees that the Supplier is not liable for any defects in Goods that arise from any error or deficiency in any information contemplated in clause 3
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(i); and
(iii) indemnifies the Supplier and its Personnel from and against any loss or claim it or they suffer due to their reliance on information contemplated in clause 3
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(i).

4. Subcontracting and Assignment

The Supplier may:

(a) subcontract the performance of some or all of its obligations under this Contract; and/or
(b) assign or otherwise transfer some or all of its rights under this Contract,

without the Customer’s consent.

5. customer’s representative
(a) The Customer’s Representative acts as the Customer’s agent in respect of this Contract.
(b) Anything within the knowledge of the Customer’s Representative, including directions given to it by the Supplier, is deemed to be within the knowledge of the Customer.

6. SUPPLY

Where Item 12 states that the:

(a) Customer is responsible for collecting Goods from the Delivery Place, the Customer must collect and load the Goods at the Delivery Place at the time on the Date for Delivery nominated by the Supplier;

(b) Supplier is responsible for delivering Goods to the Delivery Place, the Supplier must deliver and unload the Goods at the Delivery Place by the Date for Delivery; or
(c) Supplier is responsible for:

(i) delivering Goods to the Delivery Place; and

(ii) installing them on the Site,
the Supplier must:

(iii) deliver and unload the Goods at the Delivery Place by the Date for Delivery; and

(iv) install them on the Site by the Date for Completion.
7. quality of goods

The Customer acknowledges and agrees that:

(a) off-mould surface finishes in Goods may contain pin holes, larger air bubble holes or mould stains; 

(b) off-steel form finishes, where used in the manufacture of Goods, will provide a Class 3 finish as defined in AS 3610-1995;
(c) Goods are not guaranteed against fading, distortion, discolouration or changes to finishes caused by environmental or storage conditions;
(d) slender or prestressed items may be damaged or deformed if they are not handled and stored correctly;

(e) wall panels and flooring units may be subject to distortion from thermal gradients;

(f) prestressing may cause sections to camber, distort or deflect and the Customer is responsible for making due allowance for such effects in its designs; and

(g) the Supplier has no liability for any of the things referred to in clauses 7
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(a) – (f).

8. Inserts, Lifting Devices and Cast-in Items

(a) Where inserts, lifting devices or cast-in items are specified by persons other than the Supplier, the Supplier has no liability for their suitability or performance.

(b) Except where Item 12 states that the Supplier is responsible for installing Goods on the Site, the removal of lifting inserts, filling of recesses and making good after delivery is the Customer’s responsibility.
9. Access

This clause 9 applies where clause 6(c) applies.
9.1 Site

(a) Unless otherwise agreed by the parties in writing, the Customer must:

(i) grant the Supplier such access to the Site as the Supplier requests to complete:

(A) the installation of all relevant Goods; and
(B) its other obligations under the Contract;

(ii) provide all data, survey marks and other information necessary for the Supplier to:

(A) efficiently set out and install all relevant Goods; and
(B) otherwise perform its obligations under this Contract.
(b) Notwithstanding the access granted to the Supplier pursuant to clause 9.1(a), the Customer acknowledges and agrees that it has control of the Site for the purposes of the WHS Laws and must:

(i) control access to, secure and ensure public safety on, the Site; and

(ii) keep disruptions to the Supplier to a minimum.

9.2 Site Conditions

The Customer warrants that the Site and its surroundings are in a condition (including the availability of utilities) that will allow the Supplier to Complete all Supplies efficiently and in accordance with this Contract.

10. Ownership and Risk

(a) Ownership of Goods supplied to the Customer under this Contract transfers to the Customer when the Supplier receives full payment from the Customer for the relevant Goods. 

(b) Risk in Goods supplied by the Supplier to the Customer under this Contract transfers to the Customer, where Item 12 states that the:

(i) Customer is responsible for collecting Goods from the Delivery Place, when a lifting device is attached to the relevant Goods at the Delivery Place;
(ii) Supplier is responsible for delivering the Goods to the Delivery Place, when the relevant Goods are unloaded at the Delivery Place; or

(iii) Supplier is responsible for supplying and installing the Goods, when the relevant Goods are installed on the Site.
11. Intellectual Property Rights

Where the Supplier:

(a) requires a licence of certain intellectual property rights in order to efficiently perform its obligations under this Contract; and

(b) issues the Customer with a notice stating that the Supplier requires such a licence,

the Customer must promptly grant to the Supplier (or procure the granting of to the Supplier) a licence for the Supplier and its Personnel to use such intellectual property rights for all relevant purposes.

12. Time and progress
(a) Subject to clause 12(b), the Supplier must (as appropriate):

(i) Complete the Supply of each Good by the relevant Date for Delivery; and
(ii) where clause 9 applies, Complete the installation of the relevant Goods by the Date for Completion.
(b) If the Supplier is delayed in performing this Contract by a cause beyond its reasonable control, it must give the Customer’s Representative details of the cause, extent and cost of the delay and the:

(i) Date for Delivery and/or Date for Completion will be extended by a reasonable period to account for the delay; and

(ii) Contract Sum will be increased by such costs.

13. Completion

When the Supplier reasonably believes that a Supply has been Completed, it may give the Customer a notice advising it of the date on which Completion or Delivery was achieved.
14. Payment

14.1 Payment Claims
(a) The Supplier may claim payment of the Contract Sum progressively in accordance with Item 13.
(b) Each payment claim must be given in writing to the Customer’s Representative and include:

(i) sufficient detail of the value of Supply performed;

(ii) details of payments received to date; and

(iii) details of other money due to the Supplier pursuant to this Contract.

14.2 Payment Schedule

(a) Subject to clause 14.2(b), the Customer’s Representative must provide a payment schedule to the Supplier’s Representative within 10 Business Days after it receives a payment claim.
(b) A payment schedule must:
(i) identify the payment claim to which it relates;

(ii) indicate the amount the Customer proposes to make; and

(iii) if the scheduled amount is less than the claimed amount, state why it is less.

14.3 Time for payment

(a) The Customer must pay the Supplier the amount set out as payable to the Supplier by the Customer in a payment schedule within 15 Business Days after the date on which the Customer’s Representative receives the relevant payment claim.

(b) Where the Customer fails to pay the Supplier an amount due and owing under this Contract by the date on which it is due and payable:

(i) interest  at the rate set out in Item 14 will be due and payable on the outstanding amount until the date on which that amount and all relevant interest is received by the Supplier; and
(ii) the Supplier or its agents may (at the Customer’s cost) enter any premises where the Goods are situated and recover any or all of them.
15. Taxes and GST

(a) Subject to the remainder of this clause 15, the Customer must pay all taxes due in connection with this Contract.

(b) Each party warrants to the other party that it is registered for GST and must notify the other if it ceases to be so registered.

(c) Unless otherwise stated in this Contract:

(i) Consideration provided under or in accordance with this Contract is exclusive of GST; and
(ii) the Customer must, at the same time as the Consideration is given, pay the Supplier an additional amount equal to the Consideration multiplied by the rate of GST.
16. Insurances

(a) In the period between the date of this Contract and the later of the Date of Delivery and the Date of Completion, the Supplier must maintain: 

(i) a public liability insurance policy for an amount not less than $10 million per claim; and

(ii) workers’ compensation insurance as required by law.

(b) Whenever reasonably required by the Customer, the Supplier must produce certificates of currency in respect of the insurances required by clause 16
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(a).

17. Limitation of Liability

17.1 Non-Complying Goods

Where:

(a) the Supplier is unable, at law, to limit its liability in accordance with clauses 17.2 and/or 17.3; and

(b) a claim by the Customer relates to the supply of defective Goods,

to the fullest extent permitted by law, the Supplier’s liability is limited to, at its option:

(c) resupplying the defective Goods so that they comply with this Contract; or

(d) paying the Customer the cost of having the defective Goods supplied by a third party.

17.2 Liability Cap
To the fullest extent permitted by law, the Supplier’s maximum aggregate liability to the Customer and its Personnel under or arising out of this Contract or any law is capped at the amount equal to 10% of the Contract Sum.
17.3 Indirect Loss
To the fullest extent permitted by law, the Supplier has no liability to the Customer or any of its Personnel under or arising out of this Contract for:

(a) loss of revenue, use, production, goodwill, profit, data, income, business, contract or anticipated savings;

(b) financing costs or increased operating costs; or

(c) other financial, economic, special or indirect loss or damage.

18. Personal Property Securities Act

If the Supplier determines that this Contract (or any transaction under it) is or contains a Security Interest, the Customer must do all things the Supplier requires to:

(a) ensure that the Security Interest is enforceable, perfected and effective;

(b) enable the Supplier to apply for any registration or give any notification in connection with the Security Interest so it has the priority required by the Supplier; and

(c) enable the Supplier to exercise all relevant rights in connection with the Security Interest,

and all relevant costs are to be paid by the Customer.

19. Dispute Resolution

(a) If a dispute arises under or in connection with this Contract, either party may issue a dispute notice to the other setting out details of the dispute and requesting that a settlement meeting take place.

(b) Within 7 days after a notice is received by a party in accordance with clause 19(a) (or such longer period as the parties agree), senior representatives from each party must meet to attempt to resolve the dispute in good faith.

(c) If a dispute is not resolved within 15 days after the meeting referred to in clause 19(b) (or such longer period as the parties agree), either party may commence litigation to resolve it.

(d) Nothing in this clause 19 prejudices the right of a party to commence legal proceedings at any time seeking injunctive or urgent declaratory relief.

20. Default and Termination

20.1 Default
(a) If the Customer commits a substantial breach of this Contract, the Supplier may give the Customer a notice to show cause which states:

(i) the alleged substantial breach; and
(ii) the time by which the Customer must rectify the breach.

(b) If the Customer fails to rectify the breach by the stated time, the Supplier may terminate this Contract by written notice to the Customer.

20.2 Insolvency

If the Supplier determines (acting reasonably) that the Customer is or is likely to soon be financially unable to proceed with this Contract, the Supplier may immediately terminate this Contract by written notice to the Customer.

20.3 Convenience

Without prejudice to any of Supplier’s other rights under this contract, the Supplier may, at any time, for its sole convenience and by written notice to the Customer, terminate this Contract effective from the time and date stated in the notice and without any liability to the Customer other than in respect of liabilities that accrued prior to the date of termination.

20.4 Consequences

(a) If this Contract is terminated under clause 20.1, 20.2, or 20.3, the Supplier may submit a tax invoice to the Customer showing:
(i) the total value of the Supplies carried out up to the date of termination, less payments already received; and

(ii) all other costs incurred (or anticipated to be incurred) by the Supplier in bringing the Contract to an end.
(b) The Customer must pay the Supplier the amount claimed in the tax invoice referred to in clause 20.4(a) within 10 Business Days after its receipt.

21. Confidentiality

(a) Subject to clause 21(b), the Customer must not, whether before or after the expiration or termination of this Contract, without the prior written consent of the Supplier’s Representative, divulge or permit its Personnel to divulge to any person any of the contents of this Contract or any Confidential Information.
(b) The restrictions imposed by clause 21(a) do not apply to the disclosure of Confidential Information that is:

(i) made public domain through no default of the Customer or any of its Personnel; or

(ii) required to be disclosed by law.

22. Media

The Customer must:

(a) not disclose information concerning this Contract, any Supply or the Supplier (including its Personnel) to any media without the Supplier’s prior written approval; and

(b) refer all such enquiries to the Supplier’s Representative.

23. Notices

(a) A notice or other communication under this Contract is only effective if:

(i) it is in writing;

(ii) signed by the party’s Representative;

(iii) addressed to the other party’s Representative; and

(iv) subject to clause 23(b), left at the addressee’s address or sent to the addressee by mail or email.

(b) If:

(i) left at the addressee’s address between 9:00am and 5:00pm on a Business Day, a notice it is taken to have been immediately received;

(ii) sent by mail, a notice is taken to have been received 3 Business Days after posting; or

(iii) sent by email, a notice is taken to have been received when it becomes capable of being retrieved by the addressee at the email address designated by the addressee. 
24. Credit inquiries

(a) The Customer authorises the Supplier to make such enquiries of third parties and collect such information from third parties as the Supplier may reasonably require to satisfy itself that the Customer has a good credit history.

(b) If, after making such enquiries, the Supplier is not satisfied of the creditworthiness of the Customer, the Supplier may require:

(i) payment of a deposit; and/or

(ii) personal guarantees from a third party,

prior to commencing or continuing its performance of this Contract.

25. General

25.1 Governing Law

This Contract is governed by the laws in force in the location of the Site and the parties irrevocably submit to the non‑exclusive jurisdiction of the courts of that location.
25.2 Waiver

Nothing in this Contract will be varied, waived, discharged or released without the prior written consent of the parties.
25.3 Vienna Convention

The parties agree that the United Nations Convention on Contracts for the International Sale of Goods (adopted on 10 April 1980) does not apply in any respect to this Contract.

25.4 Entire Agreement

This Contract contains the entire agreement between the parties in respect of its subject matter and the Customer warrants that it:

(a) did not rely upon any information, representation or statement made by or provided to it by or on the Supplier’s behalf in entering into this Contract;

(b) enters into this Contract based on its own investigations, interpretations, deductions, information and determinations.
25.5 Counterparts

This Contract may be executed in any number of counterparts which, when taken together, constitute one instrument.

25.6 Survival

This clause and clauses 1, 2(b), 3 - 5, 7, 8, 9.1(b), 9.2, 10 - 12, 14, 15, 17 and 18 - 25 survive the termination or expiration of this Contract.

EXECUTED on



[insert date]
	EXECUTED as an agreement for and on behalf of the Supplier by its authorised representative in the presence of:
	)

)

)
	

	Signature of Witness

Print Name
	
	Signature of Authorised Representative

Print Name


	EXECUTED as an agreement  by the Customer in accordance with section 127 of the Corporations Act 2001 (Cth)
	)

)

))
	

	Signature of Director
Print Name
	
	Signature of Director / Secretary
Print Name


	Item

	1
	Customer:
	[insert name]

	
	Customer’s Address: 
	Address: [insert]
Postal: [insert]
Email:  [insert]

	
	Customer’s ABN: 
	[insert]

	2
	Customer’s Representative:
	Name: [insert]
Address: [insert]
Postal: [insert]
Email:  [insert]

	3
	Supplier: 
	[insert name]

	
	Supplier’s Address:
	Address: [insert]
Postal: [insert]
Email:  [insert]

	
	Supplier’s ABN: 
	[insert]

	4
	Supplier’s Representative:
	Name: [insert]
Address: [insert]
Postal: [insert]
Email:  [insert]

	5
	Contract Documents:
	[insert]

	6
	Contract Sum:
	$[insert]

	7
	Date for Completion:
	[insert date]

	8
	Date for Delivery:
	[insert date]

	9
	Delivery Place:
	[insert address]

	10
	Goods:
	Quantity
[insert]
	Unit Price
$[insert]

	11
	Site:
	[insert]

	12
	Nature of Supply:
	[Supply Only – Customer to collect

Supply only – Supplier to deliver and unload

Supply and install]

	13
	Time for submitting payment claims:
	[25th] day of each month

	13
	Interest on overdue amounts:
	[*]%
If nothing stated, 2% above Westpac overdraft rate at 10:00 am on the due date for payment accruing monthly
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